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Why It Matters How Much You Know
About the Plan Auditor You Hire

By Mary B. Andersen, CEBS, ERPA, QPA

Retirement plan sponsors have
the fiduciary responsibility both to
do due diligence when selecting
service providers, then to continue
monitoring them to ensure that the

. service providers are doing what
| they were hired to do.

This column examines steps and
provides some tips for two of the most important aspects
of being a fiduciary working with service providers: hir-
ing a plan auditor and selecting investment funds.

The Independent Qualified Public Accountant
Qualified retirement plans with more than 100 partici-
pants at the beginning of the plan year are subject to what
is referred to as an ERISA audit by an Independent Quali-
fied Public Accountant. Retirement plans with fewer than
100 participants at the beginning of the plan year may be
exempt under the small-plan audit rule (see April story).
The plan sponsor elects whether to have a “full scope”
or “limited scope” audit performed (see January 2013
column).

A recent extensive assessment (http://www.dol.gov/
ebsa/pdf/2014AuditReport.pdf) by the U.S. Department
of Labor’s Employee Benefits Security Administration
of the quality of ERISA audit work being done is worth
noting, especially if you are a plan sponsor that selected
a small certified public accountant firm to conduct your
plan’s ERISA audit.

The assessment found that audit quality has not im-
proved since previous studies were conducted.

Fiduciary tip: Experience matters! Always ask for rel-
evant experience when selecting a plan service provider.

EBSA selected 400 plans with an attached accoun-
tant’s/auditor’s opinion from its 2011 Form 5500 data-
base. The agency segmented its audit sample based on
the number of audits that a CPA firm performed. The
majority (61 percent) of the audits were in good shape
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(completely compliant or containing only minor defi-
ciencies). But the remainder, nearly 40 percent, were
deficient. Key findings of the assessment included dis-
closure that CPA firms:

* that performed the fewest audits had a 76-percent
deficiency rate;

« that performed the most audits had a 12-percent
deficiency rate;

» that were members of the American Institute of
CPAs’ Employee Benefit Quality Center tended to
have fewer deficiencies; and

» with targeted training relating to employee benefit
plans tended to have fewer deficiencies.

Fiduciary tip: When selecting an ERISA auditor or
any service provider, ask about the level of experience
and Continuing Education requirements at the firm, in-
cluding number of CE hours required each year.

Other statements from the EBSA assessment included
recommendations to amend ERISA to:

* include qualifications in the definition of “qualified
public accountant”;

» repeal the limited scope audit; and

» give the U.S. Secretary of Labor authority to estab-
lish accounting principles and standards that would
protect employee benefit plans.

As a result of this assessment, EBSA is going to nar-
row its focus and review plans with a large amount of
assets that are audited by CPA firms with a small em-
ployee benefit audit practice. If your CPA firm conducts
fewer than 100 employee benefit plan audits a year, it
might find itself in DOL’s crosshairs.

Given the study results, it is imperative that plan
sponsors selecting small CPA firms understand their
experience and breadth of practice.

See Andersen, p. 2
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Andersen (continued from p. 1)

DOL’s website provides information to help plan spon-
sors understand their fiduciary responsibility and how to
work with plan service providers (see box below).

* Seclecting And Monitoring Pension Consultants —
Tips For Plan Fiduciaries
http://www.dol.gov/ebsa/newsroom/fs053105.html

* Tips For Selecting And Monitoring Service Providers
For Your Employee Benefit Plan
http://www.dol.gov/ebsa/newsroom/fs052505.html

* Selecting An Auditor For Your Employee Benefit Plan
http://www.dol.gov/ebsa/publications/selectinganauditor.
html

The Plan Investment Manager

A much-awaited U.S. Supreme Court ruling in
May 2015 didn’t really provide the details on fiduciary
duty to monitor plan investments that many were antici-
pating. The outcome of Tibble v. Edison International
(see May story) reaffirmed the duty but didn’t provide
any insights on how to conduct that duty. The case was
remanded to the appeals court that heard it earlier to
work out the details.

Briefly, participants in the case held that the plan spon-
sor breached its fiduciary duty by selecting retail-priced
investment funds, rather than virtually identical institu-
tionally priced investment funds for Edison’s 401(k) plan.
Three of the investment funds were selected in 1999 and
three funds were added in 2002. The federal district court
that first heard the suit held that the six-year ERISA stat-
ute of limitations for action on breach of fiduciary duty
had run out on the funds selected in 1999 and the 9th U.S.
Circuit Court of Appeals agreed.

Citing trust law that provides that a trustee has a
continuing duty to monitor and remove imprudent trust
investments, the High Court disagreed, and stated that
the fiduciary must fulfill its obligations with the same
“care, skill, prudence and diligence” that a similarly
situated person would use. It is now up to the 9th Cir-
cuit to decide whether the fiduciaries breached their
duties.

What Does It Mean to Plan Sponsors?

Any plan sponsor that had hoped the ERISA six-year
statute of limitations would get it out of continuous mon-
itoring of plan investments should cancel that thought.
The decision reaffirms this duty as ongoing. Plan spon-
sors that have implemented an investment policy state-
ment, appointed an investment committee and conduct
periodic investment reviews shouldn’t be affected by the
decision on remand.

But plan sponsors that haven’t been diligent about
the investment review process should dust off the proce-
dures, reconvene the committee and revisit their IPS.

Plan sponsors that do not have any of the above
should develop them immediately. In addition:

* All retail-priced funds should be reviewed for re-
placement with lower-cost institutionally priced
funds, when available.

« Hiring an outside financial adviser, where war-
ranted, should be considered.

* Document, document, document decisions regard-
ing the selection of plan investment funds.

Key Is Documenting

Figuring out fiduciary responsibilities is sometimes
relatively straightforward, as in the vendor selection
process, but sometimes it’s not — as in how and when
a plan sponsor decides to remove an investment from
a fund lineup. The key is documenting plan processes,
seeking expert guidance when needed and conducting
periodic self-audits to ensure that procedures and con-
trols are in place to mitigate any errors or omissions.

Above all, follow plan provisions and develop proce-
dures that meet your particular situation. <

Mary B. Andersen is president and founder of
ERISAdiagnostics Inc., an employee benefits consulting
firm that provides services related to Forms 5500, plan
documents, summary plan descriptions and compliance/
operational reviews. Andersen has more than 25 years
of benefits consulting and administration experience.
Andersen is a CEBS fellow and member of the charter
class. She also has achieved the enrolled retirement plan
agent designation. Andersen is the contributing editor of
the Pension Plan Fix-It Handbook.
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